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18 CFR Ch. I (4–1–11 Edition) § 35.31 

with 18 CFR 35.13(c), and any other ma-
terial requested by the Commission or 
its staff. 

[Order 337, 48 FR 46976, Oct. 17, 1983, as 
amended by Order 400, 49 FR 39300, Oct. 5, 
1984] 

§ 35.31 Commission review. 
(a) Procedures. Filings under this sub-

part are subject to the procedures ap-
plicable to other filings under section 
205 of the Federal Power Act, as the 
Commission deems appropriate. 

(b) Commission standard. With respect 
to any filing under this subpart, the 
Commission will determine whether 
the ASC set by BPA for the applicable 
exchange period was determined in ac-
cordance with the ASC methodology 
set forth at 18 CFR 301.1. If the ASC is 
not in accord with the methodology, 
the Commission will order that BPA 
amend the ASC to conform with the 
methodology. If the ASC is in accord 
with the methodology, the rate is 
deemed just and reasonable. 

(c) Refunds and adjustments. (1) Any 
ASC-based rate charged by a public 
utility under this subpart pending 
Commission order is subject to refund 
or to adjustment that increases the 
ASC-based rate. 

(2) Any interest on refunds ordered 
by the Commission under this subpart 
is computed in accordance with 18 CFR 
35.19a. Interest on any increase ordered 
by the Commission will be at the rate 
charged to BPA by the U.S. Treasury 
during that period, unless the Commis-
sion orders another interest rate. 

(Approved by the Office of Management and 
Budget under control number 1902–0096) 

[Order 337, 48 FR 46976, Oct. 17, 1983, as 
amended at 49 FR 1177, Jan. 10, 1984] 

Subpart E—Regulations Governing 
Nuclear Plant Decommis-
sioning Trust Funds 

§ 35.32 General provisions. 
(a) If a public utility has elected to 

provide for the decommissioning of a 
nuclear power plant through a nuclear 
plant decommissioning trust fund 
(Fund), the Fund must meet the fol-
lowing criteria: 

(1) The Fund must be an external 
trust fund in the United States, estab-

lished pursuant to a written trust 
agreement, that is independent of the 
utility, its subsidiaries, affiliates or as-
sociates. If the trust fund includes 
monies collected both in Commission- 
jurisdictional rates and in non-Com-
mission-jurisdictional rates, then a 
separate account of the Commission- 
jurisdictional monies shall be main-
tained. 

(2) The utility may provide overall 
investment policy to the Trustee or In-
vestment Manager, but it may do so 
only in writing, and neither the utility 
nor its subsidiaries, affiliates or associ-
ates may serve as Investment Manager 
or otherwise engage in day-to-day man-
agement of the Fund or mandate indi-
vidual investment decisions. 

(3) The Fund’s Investment Manager 
must exercise the standard of care, 
whether in investing or otherwise, that 
a prudent investor would use in the 
same circumstances. The term ‘‘pru-
dent investor’’ means a prudent inves-
tor as described in Restatement of the 
Law (Third), Trusts § 227, including 
general comments and reporter’s notes, 
pages 8–101. St. Paul, MN: American 
Law Institute Publishers, (1992). ISBN 
0–314–84246–2. This incorporation by ref-
erence was approved by the Director of 
the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies may be obtained from the Amer-
ican Law Institute, 4025 Chestnut 
Street, Philadelphia, PA 19104, and are 
also available in local law libraries. 
Copies may be inspected at the Federal 
Energy Regulatory Commission’s Li-
brary, Room 95–01, 888 First Street, NE. 
Washington, DC or at the National Ar-
chives and Records Administration 
(NARA). For information on the avail-
ability of this material at NARA, call 
202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(4) The Trustee shall have a net 
worth of at least $100 million. In calcu-
lating the $100 million net worth re-
quirement, the net worth of the Trust-
ee’s parent corporation and/or affiliates 
may be taken into account only if such 
entities guarantee the Trustee’s re-
sponsibilities to the Fund. 

(5) The Trustee or Investment Man-
ager shall keep accurate and detailed 
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